UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

In Re:
JUDGE RICHARD L. SPEER
Vern D. Ott
Case No. 00-32556
Debtor(s)

N N N N N N

DECISION AND ORDER

This cause comes before the Court after an Evidentiary Hearing on the Debtor’ s Objection
to aProof of Claim submitted by the Fahey Bank. For purposesof the hearing, it was submitted that
the proof of claim filed by the Fahey Bank was comprised of two separate components. a larger
unsecured claim for Three Hundred Seventeen Thousand Six Hundred Three dollars ($317,603.00),
theamount of which representsthe deficiency balance on asecured |oan; and asmaller secured claim
for Fifty-nine Thousand Three Hundred Twenty-one and 41/100 dollars ($59,321.41), which was
secured against business assets of the Debtor, including, but not necessarily limited to a security
interest in the assignment of a patent developed by the Debtor. The Debtor has objected to these
claims on what are essentially two different grounds. First, with respect to the deficiency portion
of the clam, the Debtor asserts that the Fahey Bank did not dispose of its collateral in a
commercially reasonable manner. Of particular importancein thisregard, the Debtor claimsthat he
did not receive any noticefrom the Fahey Bank concerning the sale of the collateral. Asfor thelatter
claim, the essence of the Debtor’ sobjectionisthat, with respect to theloan, he should not be charged
with any interest or other charges because the Fahey Bank has repeatedly refused to accept payment

on the debt. The facts relevant to these objections are briefly as follows:

The Debtor wasthe owner of abowling alley in Marion, Ohio. To finance thisbusiness, the
Debtor, on various occasions, obtained loans from the Fahey Bank. In 1993, after defaulting on his
various obligations with the Fahey Bank, the Debtor signed a “ Forbearance Agreement” with the
Fahey Bank. The relevant provisions set forth therein provided that the Debtor and his wife were
personally liable on two |oans previously made by the Fahey Bank: aloan for Fifty-seven Thousand
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Seven Hundred Fifteen and 51/100 dollars ($57,715.51) (Loan No. 46297-91527) which isnow the
secured claim asserted by the Fahey Bank; and a loan for One Hundred Seventy Thousand Four
Hundred Seventy and 40/100 dollars ($170,470.40) (Loan No. 35870-92174) which represents the
deficiency claim now asserted by the Fahey Bank. Ascollateral for these loans, the Debtor granted
a security interest in al inventory, merchandise, raw materials, work in process, supplies, goods,
egui pment, machinery, furnishingsand other personal property of the bowling business. Inaddition,
as collateral for both loans, the Debtor granted a security interest on the assignment of a patent he

had previously devel oped.

In April of 1997, whilethe Debtor was again in default on his obligationsto the Fahey Bank,
afire caused extensive damageto thebowling alley. Thereafter, the Debtor, after filing aninsurance
claim, received approximately Three Hundred Seventy-five Thousand dollars ($375,000.00) for the
loss. The Debtor then used these proceeds to pay various bills of the bowling business and to buy
arecreationa vehicle. In addition, the Debtor, as he had done on past occasions, also attempted to
pay off his smaller loan with the Fahey Bank (Loan No. 46297-91527). The Debtor explained that
his primary motivefor attempting to pay off thisloan wasto have the Fahey Bank releaseits security
agreement in his patent so as to enable him to obtain additional financing. The Fahey Bank,
however, on all occasions, refused to accept payment because, pursuant to the above-stated
Forbearance Agreement, it considered its security interest in the Debtor’ s patent collateralized with
respect to both of itsloans. In thisregard, it is the contention of the Fahey Bank that the Debtor
made its payment of the smaller loan (Loan No. 46297-91527) contingent upon the release of its
security interest in the Debtor’ s patent. Assupport for thisposition, aletter from the Debtor’ slegal
counsel was introduced, which stated therein that, as a condition precedent to the Fahey Bank
negotiating the checks earmarked for the smaller loan (Loan No. 46297-91527), the loan documents
associated with the loan must be marked paid in full. (Debtor’s Exhibit 2). In addition, asimilar
letter, dated July 31, 1995, was shown from the assignee of the Debtor’ spatent, who had al so offered
to pay off the smaller loan (No. 46297-91527). (Debtor’s Exhibit 9).
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After the Debtor again defaulted on hisloan obligationsin 1997, the Fahey Bank, pursuant
toitsrightsunder its security agreements, commenced legal proceedingsto sell all of the equipment
held by the bowling alley. Thetotal price eventually received for the equipment, which was sold at
apublic auction, was Eight Thousand Three Hundred Seventy-six and 14/100 dollars ($8,376.14);
this left a deficiency of Three Hundred Seventeen Thousand Six Hundred Three dollars
($317,603.00) with respect to the larger loan (No. 35870-92174). The Debtor, however, contends
that the Fahey Bank did not sell the equipment in acommercially reasonable manner. In particular,
the Debtor contends that the selling price of the “pinsetters’ at the bowling alley, which were sold
on October 20, 1999, was significantly below their fair market value. In addition, the Debtor
contends that he never received notice, either oral or written, of the sale, asis required under both
Ohio law and those loan agreements entered into between the Parties. In this regard, the loan
documents presented to the Court revealed that any notice provided by the Bank was to be mailed
to the Debtor. In opposition to these points, representatives of the Fahey Bank introduced evidence
that, given considerations such as the damage caused by the fire, they realized the optimal price for
the “pinsetters.” In addition, representatives of the Fahey Bank testified that, on more than one
occasion, the Debtor was given notice, both oral and written, of thesale. In particular, Carl Hughes,
the Bank’s president, testified that he personally gave notice to the Debtor of the pending sale.
Similarly, Martin Hughes, a member of the Bank’ s Board of Directors, testified that he personally
informed the Debtor of the pending sale. In addition, testimony was given that written notice of the
pending sale was provided to the Debtor. No documentary evidence, however, was introduced to
substantiate this | atter assertion. Nevertheless, as support for thislatter assertion, the Fahey Bank
testified to the fact that it is standard operating procedure to send written notice of any saleto a
debtor whose property is to be affected by the sale.

LEGAL DISCUSSION

Concerning the validity of the claims submitted by the Fahey Bank, the Court’sanaysisis
limited to two legal issues which will now be addressed in order. First, with respect to the larger
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loan (Loan No. 35870-92174), theissue presented iswhether the Fahey Bank isentitled to maintain
adeficiency claim against the Debtor. The second issuethe Court will addressiswhether the Fahey
Bank, by refusing to accept payment with respect to the smaller |oan made to the Debtor (Loan No.
46297-91527), is still entitled to all accumulated interest and other charges now included in the
outstanding balance of theloan. Asresolution of theseissuesconcerntheallowanceor disallowance
of claimsagainst the estate, 28 U.S.C. 8 157(b)(2)(B) definesthisproceeding asa*” core proceeding”
over which this Court has the jurisdictional authority to enter final orders.

Section 1309.47* providesthat asacondition precedent to acreditor maintaining adeficiency
claim against a debtor, it must be established that the sale of the collateral was done in a
commercially reasonablemanner. See, e.g., Horizon Savingsv. Wootton, 73 Ohio App.3d 501, 503,
597 N.E.2d 1150, 1152 (1991). As a part of disposing collateral in a commercially reasonable
manner, paragraph C of O.R.C. 8§ 1309.47 providesthat notification of any sale must be sent to the
debtor. Inthiscase, itisthe Debtor’ s contention that he did not receive any notice, oral or written,
concerning the Fahey Bank’ s sale of the equipment associated with the bowling aley. Asaresult,
the Debtor contends that the deficiency claim of the Fahey Bank for Three Hundred Seventeen
Thousand Six Hundred Three dollars ($317,603.00) should not be allowed.

The manner in which notice of asale must be provided is set forthin O.R.C. § 1309.47(C),

which provides:

Unless collatera is perishable or threatens to decline speedily in value or is of
atype customarily sold on a recognized market, reasonable notification of the
time and place of any public sale or reasonable notification of the time after
which any private sale or other intended disposition is to be made shall be sent

1

On July 1, 2001, O.R.C. § 1309.47(C) was repealed and replaced with those provisions set
forth in Revised Article 9. However, since all the events giving rise to this matter transpired
prior to July 1, 2001, the Court will apply O.R.C. § 1309.47(C) to the facts of this case.
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by the secured party to the debtor if he has not signed after default a statement

renouncing or modifying his right to notification of sale.
The burden of proof is placed upon the creditor, as the entity in charge of the sale, to establish that
these requirements have been met. Horizon Savings v. Wootton, 73 Ohio App.3d 501, 503, 597
N.E.2d 1150, 1152 (1991); see also Peoples Acceptance Corp. v. Van Epps, 60 Ohio App.2d 100,
104, 395 N.E.2d 912, 915-16 (1978); First Nat'l. Bank v. Turner, 1 Ohio App.3d 152, 155, 439
N.E.2d 1259, 1263 (1981).

Asthe abovelanguagereveals, al that isrequired for acreditor to establish that therequisite
notice requirements of O.R.C. § 1309.47(C) have been met, isfor the creditor to demonstrate that
notice of the salewas “sent” to the debtor. Inthisregard, it iswell-established under Ohio law that
proof that the debtor actually received the notice is not necessary. Ford Motor Credit Co. v. Potts,
47 Ohio St.3d 97, 99, 548 N.E.2d 223, 226 (1989). In support of its compliance with the standard
set forthin O.R.C. 8§ 1309.47(C), aswell asto those provisions contained initsown |oan agreements
with the Debtor, the Fahey Bank testified that written notice of the sale of its collateral was sent to
the Debtor. Infact, according to the testimony of the Fahey Bank, notice of any salethat it conducts
is automatically sent to a debtor whose property is to be affected by the sale. With respect to this
assertion, however, the Fahey Bank was not ableto introduce any documentary evidence to support
its position. In addition, when questioned on the matter, the Fahey Bank offered no viable
explanation asto why such documentation did not exist. Therefore, inthe absence of such evidence,
the Court must presume that, in violation to its own loan agreements with the Debtor, no written
notice was actually sent to the Debtor concerning the sale of the collateral associated with the
Debtor’ sbowling aley. See Bank.R.Evip. 1002 and 1004. The question thus now becomes whether
thefailureto provide written noticeisfatal to the Fahey Bank’ sdeficiency claim against the Debtor.

The language of O.R.C. § 1309.47(C), by utilizing the word “sent,” seems to imply that a
written document is aways required to satisfy the notice requirement of the statute.
Notwithstanding, the Supreme Court of Ohio has held that in some instances a written notice, for
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purposesof O.R.C. §1309.47(C), isnot absolutely necessary. Umbaugh PoleBuilding Co. v. Scott,
58 Ohio St.2d 282, 291, 390 N.E.2d 320, 325 (1979). Specifically, in Umbaugh Pole the Ohio
Supreme Court, in paragraph 2 of its syllabus, stated:

Although written noticeis preferable under R.C. 1309.47, the fact that noticeis
oral will not asamatter of law beinsufficient, but is to be considered as one of
the factsin deciding whether the notice was reasonable.
Id. at 282, 390 N.E.2d at 321. For purposes of this holding, the issue of whether notice was

reasonable is a question of fact to be determined in light of the surrounding circumstances.

In addressing the reasonabl e notice requirement of O.R.C. § 1309.47(C), an underlying fact
of this case clearly goes against any finding that any oral notice provided by the Fahey Bank could
be considered reasonable. In particular, it is observed that the Fahey Bank, through its own loan
agreements, provided that it would provide the Debtor with written notice of any sale —i.e, the
Fahey Bank provided that any notice would be mailed. Additionally, this Court, as the following
will explain, also hastrouble reconciling the facts of this case with those present in Umbaugh Pole.

In Umbaugh Pole, the Ohio Supreme Court held that the particular type of instance where
awritten notice is not required occurs when “[u]nder the circumstances, written notice would be
surplusage and would call for an adherence to aritual.” Id. at 291, 390 N.E.2d at 325. Thus, in
Umbaugh Pole, the Supreme Court of Ohio found that acreditor was not required to provide written
notice to a debtor when there was substantial participation by the debtor in the sale process. In
particular, in Umbaugh Pole the following facts were not in dispute: the debtor had at least two
weeks advanced notice of the sale; the sale date was agreed to by the debtor and the auctioneer; the
sale of the collateral was on the debtor’ s premises; the debtor arranged the collateral subject to the
sale; and the debtor was present during the sale. Based upon the rather unique circumstances of this
case, however, subsequent casesinterpreting the allowance of oral notice, as set forth in Umbaugh
Pole, have done so on avery narrow basis. For example, in Miami Valley Production Credit Ass'n
v. Hastings, 42 Ohio App.3d 125, 536 N.E.2d 1177 (1985), the debtors, who were in bankruptcy,
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acquiesced to the surrender of their collateral to the creditor. However, despite the apparent
cooperation between the debtors and the secured creditor, the court held that the most that could be
inferred from the facts*“isthat the [debtors] no doubt realized that the [creditor] would at sometime
dispose of the collateral. But thisknowledge, without more, falls short of the noticerequired by R.C.
1309.47(C), ie., notice sufficient to enablethe debtor to affirmatively protect hisinterest.” 1d. at 127,
536 N.E.2d at 1179. Thus, on this basis, the court, in finding notice insufficient for purposes of
O.R.C. § 1309.47(C), held that the facts of the case were “clearly distinguishable from those in
umbaugh [sic].” Id. at 127, 536 N.E.2d at 1180. Similarly, in NCR Universal Credit Union v.
Kleinberg, 1990 WL 40632 *2 (Ohio App. 2™ Dist.), the court distinguished the facts of its case
from thosein Umbaugh Pole on the basi s that there was nothing that suggested that the debtor knew
the date her property would be sold if she failed to redeem it. See also Shaffer Leasing, Inc. v.
Nakkon, 1994 WL 22894 *4 (Ohio App. 5" Dist.); BancOhio Nat’| Bank v. Quito, 1992 WL 50038
*4 (Ohio App. 4" Dist.).

Thus, taken together, what the above decisions show isthat for oral notice to be reasonable,
a debtor, although not actually having to participate in the sale process, must be given every
opportunity to do so. This, at the very least, requires that the debtor be imparted, asis provided for
in the statute, with knowledge as to the time and place of the forthcoming sale of the collateral. See
also Trustcorp. Bank of Ohio v. Lytten, 68 Ohio App.3d 208, 212-213 587, N.E.2d 954, 956-57
(1990) (notice must state with specificity time and place of sale). In this respect, the Debtor has
denied having ever received any notice concerning the sale of the Bank’ scollateral. Suchtestimony,
of course, is very self serving, and thus standing alone cannot be accorded a great amount of
evidentiary weight. Several considerations, however, do lend support to the fact that even if the
Debtor was informed of the sale of his bowling equipment, the Debtor was not actually imparted

with notice as to the exact time and place of thissale.

To beginwith, it isentirely clear that, unlike the situation in Umbaugh Pole, the Debtor was

not an active participant in the sale process. Infact, it isthe perception of this Court that, given the
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deteriorating relationship between the Debtor and the Fahey Bank, the Debtor was, to the extent
possible, excluded from the sale process. In addition, the Court questions why the Debtor, who
vehemently contested the eventual sale price of the “ pinsetters,” was not present at the sale so asto
protect his interest in the collateral. Stated directly to the point, had the Debtor actually been
imparted with notice as to the time and place of the sale of the collateral, it would seem to follow
that the Debtor would have attended the public sale of the collateral so as to protect his interest
therein. Along this line, the Court notes that the underlying purpose of the notice requirement of
O.R.C. 8§ 1309.47(C) isto provide the debtor with the “opportunity to bid at the sale or otherwise
take measuresto reducetheir potential liability inthe event of adeficiency.” Am. Seaway Foods, Inc.
v. Belden S Assoc. L.P., 72 Ohio St.3d 514, 518, 651 N.E.2d 941, 944 (1995).

Thus, based upon the above considerations, the Court, although finding it aclosecall, isnot
persuaded that the Fahey Bank has carried its burden of establishingthat it provided adequate notice
of the sale of the bowling equipment to the Debtor. In coming to this decision, the Court again
reiterates that the Fahey Bank failed, according to the terms of its own loan agreements with the
Debtor, to provide the Debtor with written notice of the sale. In addition, even if the Debtor did
receive oral notice of the sale, such notice, by not notifying the Debtor the exact time and place of
the sale, did not provide the Debtor with a sufficient opportunity to protect his interest in the
collateral. Assuch, thisisnot the type of situation contemplated by the Supreme Court of Ohioin
Umbaugh Pole where written notice would have been simply surplusage. Therefore, it is the
decision of this Court that the Fahey Bank has failed to establish its compliance with the notice
requirement of O.R.C. § 1309.47(C). Accordingly, the Court must disallow the deficiency claim
asserted by the Fahey Bank for Three Hundred Seventeen Thousand Six Hundred Three dollars
($317,603.00) (Loan No. 35870-92174).?

2

Ohio law provides that if a secured party fails to comply with the requirements of O.R.C.
§1309.47(C), the appropriate value of the collateral is presumed to equal the amount securing
theindebtedness. O.R.C. §1309.47(B)(2)(c); O.R.C. §1309.47(B)(2)(d). The secured party,
however, may rebut this presumption by introducing some credible evidence of a lower
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The next and final issue to address in this case is whether the Fahey Bank is entitled to the
full amount of its secured claim of Fifty-nine Thousand Three Hundred Twenty-one and 41/100
dollars ($59,321.41) (Loan No. 46297-91527). Inthisregard, the Debtor has, in substance, asserted
that accruing interest and any other charges should be disallowed because the Fahey Bank refused

to accept payment on the loan.

It is a basic principle of commercial law that in order to terminate, under a contractual
obligation, all future interest and costs, atender of payment must be both for the entire amount of
the obligation and it must be unconditional; that is, it cannot be predicated upon the creditor
surrendering a potential legal right in order to accept the amount offered. See generally Dessellev.
Moreauville Sate Bank, 553 So.2d 1067, 1070 (La. App. 3" Cir.1989), writ denied, 558 So.2d 584
(1990); Allen v. Retirement System for Justices and Judges, 769 P.2d 1302, 1307 (Okla.1988).
Pursuant to this principle, evidence was presented in this case which would indicate that the Debtor
had conditioned payment of its secured |oan on the Fahey Bank releasing its security interest in the
Debtor’ spatent. In particular, areasonable person reading those correspondencesfrom the Debtor’ s
attorney, aswell asfrom the assignee of the Debtor’ s patent, would conclude that the receipt of such
a payment was conditioned upon the Fahey Bank relinquishing its security interest in the Debtor’s
patent. The Debtor, however, had no legal right to make such a demand, because in 1993 he had
signed a forbearance agreement which effectively cross-collateralized, with respect to both loans
made by the Fahey Bank, the security interest held by the Fahey Bank in his patent. Asaresult, the

Fahey Bank was entitled to refuse payment on the loan while at the same time imposing upon the

appropriate value. O.R.C. 8§ 1309.47(B)(2)(d). If a secured party does this, the value of the
collateral isthen set at an amount equal to the actual proceeds received from the sale of the
collateral, unless the debtor establishes that a greater amount would have been realized if the
secured party had complied with O.R.C. §1309.47(C). O.R.C. §1309.47(B)(2)(e). Withrespect
to this statutory scheme, the only credible evidence that this Court has regarding the value of
the collateral is the sale price received therefrom. O.R.C. § 1309.47(B)(2)(d), however,
specifically states “[ €] vidence of the amount of the actual proceeds of the disposition is not, of
itself, sufficient to rebut the presumption.” Accordingly, pursuant to O.R.C. §1309.47(B)(2)(d),
the Court must deny the Fahey Bank any deficiency claim against the Debtor.
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Debtor any interest and other chargesallowed by contract and law. Accordingly, for thisreason, the
Courtwill allow, with respect toitsloan number 46297-91527, the Fahey Bank to maintain asecured
claim against the assets of the Debtor’ s bankruptcy estate for Fifty-nine Thousand Three Hundred
Twenty-one and 41/100 dollars ($59,321.41).

In reaching the conclusions found herein, the Court has considered all of the evidence,
exhibits and arguments of counsel, regardless of whether or not they are specificaly referred to in

this Decision.

Accordingly, itis

ORDERED that the deficiency claim asserted by the Fahey Bank for Three Hundred
Seventeen Thousand Six Hundred Three dollars ($317,603.00), be, and is hereby, DISALLOWED;
and that the secured claim asserted by the Fahey Bank for Fifty-nine Thousand Three Hundred
Twenty-oneand 41/100 dollars ($59,321.41) (plusany chargespermitted under 11 U.S.C. §506(b)),
be, and is hereby, ALLOWED.

Dated:

Richard L. Speer
United States
Bankruptcy Judge
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